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Re: Certification of Emergency Rule N.J.A.C. 14:18-2.9,
Cable Television Pole Attachment Rental Methodology
B.P.U. Docket No. CX8505533

Dear Carey:

An April 28, 1985 amendment to the FCC rule governing state authority over
cable television pole attachments requires a state to certify to the FCC that its "rules
and regulations" include a "specific methodology", for such regulation. 47 C.F.R. §1.1414(a)(3),
50 Fed. Reg. 18637, 18659 (May 2, 1985). The Board's methodology, while included
in the January 21, 1985 certification accepted by the FCC, is in the form of a generic
orderl, and not in the form of a "rule or regulation.”

In a letter received May 9, 1985 (attached) the FCC advised the Office of Cable
Television that its previous filing must be supplemented by certifying a specific pole
attachment methodology as an effective rule or regulation by May 30, 1985, to comply
with the new FCC rule. The Board subsequently adopted the relevant portion of the
generic order, without substantive change, as an emergency rule.

Failure to do so will cause the State's jurisdiction over cable television pole attachments
rental rates to revert to the FCC. These rentals are significant as revenues to utilities
and as a cost element to cable television companies, affecting customers of both.

11/M/0 the Office of Cable Television's Investigation into Practices and Operations
of CATV Companies and Certain Utilities under the Provisions of Sections 20 and 21
of the Cable Television Act, Docket No. 769C~6206, Decision and Order, August 20,
1984.



“‘Carey 92 May 22, 1985

Accordingly, the attached certification has been prepared for the Governor's reviéw
and signature in accordance with N.J.A.C. 1:30-4.4(a). Once certified, please return

the certification to the BPU’s the Office of Cable Television so it can be fﬂed at the
OAL prior to May 30, 1985.

Sincenely,

arbara A. Curran, President
Board of Public Utilities

‘BAC/CAR:mm

Enclosures: Certification of Emergency Rule
FCC letter
Board Adoption Order
Emergency Rule and Concurrent Proposal



STATEMENT OF IMMINENT PERIL

1. On May 9, 1985, the Board of Public Utilities, Office of Cable Television was advised
by the Federal Communications Commission that a recent amendment to its rules, 47

C.F.R. §1.1414(a)(3), effective date, April 28, 1985, requires that a state's rules and

regulations include a specific methodology for -cable television pole attachment
regulation. States which fail to certify such rules to the FCC by May 30, 1985 will
lose their jurisdiction over cable television pole attachment matters.

Therefore, the FCC has requested that the Board of Public Utilities, Office of
Cable Television supplemente its Jenuary 21, 1985, certification with a statement that
there are effective rules and regulations containing a specific methodology governing
pole attachments. Compliance through normal rulemaking procedures cannot be attained
in only 21 days.

On May 17, 1985, the Board found that the immediate need to conform the rules
to the requirements of Federal regulation presented an imminent peril necessitating
an emergency rulemeking. The text of the Adopted Emergency New Rule and Concurrent
Proposal is annexed hereto.

2. The emergency rule, N.J.A.C. 14:18-2.9, provides such & methodology by setting
forth the various elements which are to be used to calculate the appropriate rental
cable television companies shall pay for attaching their plant to utility poles.

This methodology has been in effect since August 20, 1984, but not im the form

of a rule or regulation. By adopting the Board's 1984 order in Docket No. 769C-6206

as a rule, the Board will be in technical compliance with the new FCC ruie. Such
compliance can then be certified to the FCC.

3. Emergency rule N.J.A.C. 14:18-2.9 shall expire 60 days from the date it is accepted
for filing by the Office of Administration Law.

4. Affected parties have been mailed a certified copy of the Board's Order Adopting
Emergency Rule, Docket No. CX8505533, dated May 17, 1985. Such parties include
all parties to the Board's generic pole attachment proceeding, Docket No. 769C-6206,
and all those who have requested advance notice of Office of Cable Television
rulemakings pursuant to N.J.A.C. 1:30-3.1(a}3).

All parties are already aware of the substance of the emergency rule through

the Board's 1984 pole attachment Decision and Order in Docket No. 769C-6206.

5. I, Barbara A. Curran, President, Board of Public Utilities, State of New Jersey, hereby
certify that the facts set for the herein are true and accurate to the best of my

knowledge.

Barbara A. Curran, President
Board of Public Utilities

DATED: (éj/}:&“
/S

"



BOARD OF PIBLIC UTILITIES
CSTICE OF (AEIE TEIEVISION -

POLE ATTACEMENT RATE METHCODOIOGY

ADOPTED EMER(ENCY NEW RULE AND
CONCURFENT PROPOSAL: N.J.ALC. 14:18-2.9

DERENCY NEW RULE ADOPTED: May /7 , 1985 bv the Board of Public Utilities
Gobenatcrial Approval (See N.J.S.A. 52:14B-4(c) :

1985.
EMERCEENCY NEW RULE FITED: : 1985, as
R. d.

Ertho—ityv: N.J.S.A. 48:53-10, 20(b) ,21.
DERET Y MEW _RLIT.E EFTECTIVE DATE:
BRERCENCY NEW JILE EDCE’IRA’.L‘ICN DATE :

Tne Concurrent Proposal is Rnown as
PRN 1885 - .

Surmit caments by , 1885 to:

Bermard R. Morris, Director
Office of Cahle Television
Board of Public Utilities
1100 Raymond Bouleverd
Newark, New Jersey 07102
Telephone: (201) 648-2670

This new rule was adovted on an eme—gency basis and became

effective wmen acceptance for filing by the Office of

Aonnistrative law (see N.J.S.A. 54:14B-4'{c) as inplerented

by N.J.A.C. 1:30~4.4). Concurrently, the provisicns of the
emergency new rule are being proposed for readopticn in

ccrr::l;.a.nce with the normal rulemeking requirements of the

Administrative Procedure Act, N.J.S.A. 52:14B-1 et. seg.

The readopted rule becames effective upon acceptance for filing

by the Ofiice of Administrative Law (see N.J.A.C. 1:30-
4.4(4)).



The agency emergency adoption and concurrent proposal
follows: {

SAEARY .

The Board of Public Utilities, Office of Cable Television is mandated
by Federal regqulation to certify to the Federal Communications Camission
that its rules and regulaticns include a specific nethodology for requla-
ticn of czble television attachments to utility meles which has beon
- made puhlicly available in the state. 47 C.F.R. 1.1414(a) (3). (Effective
cate, April 28, 1985} -

On May 9, 1985, the FCC informed the Office of Cable Television that such
certification must be made by May 30, 1985. Although the Board established
2 wblicly available methodology in its generic Decision and Order, dated
Ancust 20, 1984, In the Matter of the Office of Cable Television's Investi-
gaticn into the Practices and Operations of CATV Coopanies and Certain
Utilities Under the Provisicns of Secticms 20 and 21 of the Cable Television
r=s, Docket No. 769C-5206, it has not been promilcated as a "rule or
reculation.” Said order was adopted after lengthy hearings in 2 procesding
which extended over nearly eight yvears. To ensure that the state is in
corcliance with federal law, the method of caleulating pole rental rates
for cable television attachments has been formulated as a rule without any
substantive change to the criginal arder.

Socizl Impact

Py adopting the Board's existing cahie televisicn pole attachment
rate mgchodology, this rule assures that the Board's rules are in comformity
wzthECCra:u;:armtsandwﬂlen_bletheBoardmeceruseltspole
attachment jurisdicticm without challenges to its certification to the
FOC that there are "effective rules and regulations” governing pole attach-
m=nt methodology.

Decertification would place all cuestions of pole rental rates in the
hands of the FCC rather than stzte requlators fzmiliar with loczl pole
plent and sensitive to the impact on cable and utility rate payers.

Economic Immect

Because this rule corresponds to the Beard's existing generic
Decisicn and Order, it will have no additicne]l economic impect upon adoction.

M1l text of the emergency adoption and conourrent proposal follows
(additions indicated in boldface thus; deleticns indicated in brackets [thus]).



14:18-2.9. Calculation of Pole Attachment Rent.

(a) In cases where the Board must determine the appropriate rental rate for .
cable television attachments on utility poles, it shall be calculated in
the following manner:

(1)

(2)

(3)

{(4)

(5)

(6)

(7)

(8)

Total Percentage of Gross Plant as Anmual Cost shall be -
the sum of the following percentages:

(1) Rate of Return
(ii) Depreciation Expense
(iii) Miscellanecus Taxes
(iv) Maintenance Expenses
(v) Administrative Expenses
(vi) Federal Incame Tax
Total = Unweighted Total Percentage
Yearly Average Miltiplied by Gross Pole
Ownership Original Plant as Annual
Expense Installed per Cost

Pole Cost
Cammnon = Setting Depth plus
Space Grourd Clearance
Usable = Total Pole Length minus Camon Space
Space
Footage = 1.0 Feet
of Usable
Space
Allocated to
CATV
Footage = 1.0 Feet
of Cammon Total Usable Multiplied by Total Cammon
Space Space on Pole on Pole
Allocated to
caTv
Percentage = Footage of Plus Footage of
of Total CATV Commen CATV Usable
Space Space Space
Allocated to Total Pole Length
CATV
Annual = Percentage Miltiplied by Total Yearly
Rental Space Allocated Ownership
Charge Per to CATV . Expense
Pole '



(b) Weighted average criginal instz’led per pole cost may be used
in Subsecticn (a) (2) above, uron mutual asTeewent of the cable caomany and
the utility; however, shauld the parties be unable to agres on weighted
cr unweighted costs, the Board shall emloy the urweighted average ;
ocriginal instazlled per pole cost.

(c} The ratic of total cameon space cn the pole to the mmber of
parties on the pole may be used to set the footage of cammon space allocated:
to cable television upan mutuzl agreenent of the cable campany and the
utility: however, should the parties be wmable to agree to allocate camon
soaca equally, the Board shall employ the fozmmla set forth in subsection
(@) (6).

(&) Any terms not defined by subseczion (a) shall be imterpreted in
a manner consistent with estahlished Boari policies amd orders.

(e) The Office of Cable Televisicn shall dasignate those uniform
utility account nurbers which are the amg—orriate sources of data.



. AGENDA DATE: 5/17/85

State. of New Iersey

BOARD OF PUBLIC UTILITIES

1100 RAYMOND BLVD.
NEWARK, NEW JERSEY 07102

CABLE TELEVISION

IN THE MATTER OF RULES AND ) ORDER ADOPTING
REGULATIONS OF THE OFFICE QF ) EMERGENCY RULE
CABLE TELEVISION GOVERNING POLE ) :

ATTACHMENTS ) DOCKET NO, CX8505533

(SERVICE LISTS ATTACHED)

" BY THE BOARD:

On August 201,/1980, the Board issued its generic Decision and Order in its pole
attachment proceeding, "/ in which the Board adopted a methodology for determining
rates for cable television attachments to utility poles.

On May 9, 1985, the Office of Cable Television ("Office") was advised by the
Federal Communications Commission ("FCC") that a recent amendment to its rules, 47
C.F.R.%5 1.1414(a)(3) effective date, April 28, 1985 requires that a state's ra}cs and
regulations include a specific methodology for pole attachment regulation ™ . States
which fail to certify such rules to the FCC by May 30, 1985 can lose their jurisdiction
over pole attachment matters.

In accordance with N.J.S.A. 48:3A-10, the Office of Cable Television has
recommended that the method for calculating pole attachment rental rates contained in
the Board's Decision and Order of August 20, 984, be formally adopted as a rule. Said
order is the product of extensive hearings and proceedings over a period of several years.

The Board, having considered the foregoing, HEREBY FINDS that a Zl-da)}
period is not sufficient time in which to conform through normal rulemaking procedures to
the requirements of federal regulation 47 C.F.R.$ 1.1414(3)(3), as amended, and that

failure to comply presents an imminent peril of harm to ratepayers that would result from
the State's loss of jurisdiction over pole attachments.

1/ In the Matter of the Office of Cable Television's Investigation into Practices and
Qperations of CATY Companies and Certain Utilities under the Provisions of
Sections 20 and 21 of the Cable Television Act., Docket No. 769C-~6206.

2/ Report and Order. MM Decket No. 841256, FCC 35-179, 50 Fed. Reg. 18637, May
2, 1985, «
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& Trpe of Rule  [(e) Fom of (F) Section (s) of

| Submission Code Affocred g . -

| (g) Register Citarion for (h) Duc= of Publication
1. ¢ onew Rule 0 ¢y Full 1. ( ) Title Proposal
2.0 ) Amendment Text 2. { ) Subtitle
{1 iepeal 3. ( ) Chaprer (1) This ro certify thar the notice of proposed rule was
. descission ( ) Svponsis 4. ( ) Subchapter accepred and published in the New Jersey Register.
S. (¢ <uspension 5. ( } Section pursuanc o N.].S.A. $2:14B-4{a) (1).

5. () Carchline
N.J.A.C.

! Rules Apalvst ate

il. RULEMAKING RECORD AND ADOPTION OF PROPOSED RULE (To be Completed by Agency)

‘11 Pubiic Notice for Proposal

L)

2. 0 ) General Newspaper (Specify)

“.J. Register

. ¢ Y Trade Journal iSpecifv)
{( 3 Discoibution Lise
. ( ) Law Journai
5. 1 s Other (Specify)

{(b) Public Comment Permitred

) Written Stacrement

{

{ ) Phone Convcrsacion
{ ) Public Hearinz

( ) Personal Interview
{ ) Conference

(

) Ocher
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{c) Special Procedure laitriared

Pursuant to the APA or Otherwise
Required by Law

( ) Pre-Proposal for 2 Rule
. { ) Petition for a Rule

(

(

LU= P I
. .

) Public Hearing:
) i, Pursuant to N.J.A.C.
52:14B-4(a) 3

( ) i. Mandaced by
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{ )i
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Discreronary
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g
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(
(
i. { ) Public Hearing Officer's Reporn
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( ) Minutes of Conference or Other
Meeting
po | No Comment Received
ittach Summarv of Anv Comments

leceived and of Agency Response

{f) Variance berween Propesal and

Adoprion

1. { ) No Change

2. ( ) With Changes Not in
Vielation of N.J.A.C.
1:30-3.5

Arcach Explanacory Macerial for
Any Change

2) Executive Order No. 66 11978)

1. { ) Expiration Date

|
() iI. Established by this Rule
¢ 4 i:. Already Established As

Parc of N.J.A.C.

'

A -) Exempt. Under

fh) Type of Adoption

I. ( ) Ordinary Rule
( ) Emergency Rule
. { ) Organizacional Rule

. { ) Federally Required
Rule
5. { ) Readoption

E-NER U ]

Atcach the Scatement of Imminent
Peril and Expiraction Date for
Any Emergency Rule

Beoard
{ )i Mandared by

) Special Notice
( )i.Mandaced by

) Special Effective Dare
( ) 1. Mandared by

T. () Other (Specify)
{ ) 1. Mandaced by

Actach Marerial Which Explains and
Verifies Any Special Procedure

} Operative Date:

1. {( ) Upon Promulgarion

{ ) Afcer Promulgation

{ 'Usen Filinp (for Emergency and Readopred Rules Only)

1y »\uor:uor
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(k) Official File Stamp
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Lo Upon full consideration of this matter, the Board ORDERS that the proposed
new rule N.J.A.C. 14:18-2.9, be ADOPTED on a 60-day emergency basis, and FURTHER
QRDERS that it be subrrutted to the Governor for certification and filing with the Office

of Administrative Law as an Emergency Rule Adoption and Concurrent Rule Proposal
pursuant to N.J.S.A. 52:14B-4(c) and N.J.A.C. 1:30-4.4.

DATED: May 17, 1985 BOARD OF PUBLIC UTILITIES
BY:

o baa 0 Clara

BARBARA A. CURRAN
PRESIDENT

ATTEST: uEO)gGE a B/XRBO%R
COMMISSIONER
BLOSSOM A. PERETZ ( ;
SECRETARY

-2- DOCKET NO.CX8505333



SERVICE LIST

Francis R. Perkins, Esq. Bernard M. Hartnett, Jr.
Holzapfel, Perkins and Kelly New Jersey Bell Telephone Co.
10'8 North Union Avenue 540 Broad Street
P.O. Box 886 Newark, NJ 07101
Cranford, NJ 07016 -
Robert H. Greenwood, Esq. Bernard R. Morris, Director
Greenwood and Sayovitz Office of Cable Television
101 Eisenhower Parkway 1100 Raymond Boulevard
Roseland, NJ 07068 - Newark, NJ 07102
Walter Weber, Jr., Esq. Roger L. Camacho, Esq.
Weber, Muth & Weber _ Division of Rate Counse]
1 Cherry Lane 744 Broad Street 30th Floor
Ramsey, NJ 07446 Newark, NJ 07102
James Franklin, I, Esq. James R. Lacey, Esqg.
Lloyd, Megargee, Steedle & CqQnnor Public Service Electric & Gas Co.
600 Fire Road 80 Park Place
Pleasantville, NJ 08232 Newark, NJ 07101
Richard S. Cohen, Esq. Francis E. Bright, Esq.
Jersey Central Power & Light Co. Dolan & Dolan
Madison Avenue & Punch Bowl Road 93 Speing Street
Morristown, NJ 07969 Midlantic Bank Building
: Box D

Newton, NJ 07860
Charles A. Forma, Esg. Dennis C. Linken, Esq.
Cablevision : Kirsten, Friedman & Cherin
415 Crossways Park 17 Academy Street
Woodbury, NY 11797 Newark NJ 07102

David A, Waters, Esq.
Waters & McPherson & McNeill
32 Journel Square

Jersey City, NJ 07306

OCTY 3/11/85
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FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554 - - -~ .. ... .
May 3, 1985+ . ... . iloo
RSN -8 s

New Jersey Board of Public Utilities
1100 Raymond Boulevard

Newark, New Jersey 07102

Attn: Bernard R. Morris, Director

Gentlemen:

The Commission is again updating its list of states which have
certified that they regulate pole attachment rates, terms, and conditions
to insure that all certifcations comply with emended Section 1.1414 of the
Commission's Rules, 47 C.F.R. §1.14l4. That Section was recently amended
to implement certain provisions of the Cable Communications Policy Act of
1984, Report and Order in MM Docket No. 84-1296, PCC 85-179 (released
April 15, 1985). Among the amendments is new Section 1.1414(2)(3), &7
C.r.2. 51.1214{3)(3), which provides =that a state Tegulating pole
attachments must certify to this Commission that

It bas issued and made effective rules and regulations implementing
the state's regulatory authority over pole attachments
(ineluding a specific methodology for such regulation which has
been made publicly available in the state) . . . .

With the exception of a statement about wmethodology, your certification
already includes all of the required information, Accordingly, if your
state's rules and regulatione include 3 specific wmethodology which has been
made publicly available in the state, please so certify to the Commission by
May 30, 1985.

Receipt of such information by May 30, 1985, will permit the Commission
to retain your state on our certificatiom 1list. Therefore, your prompt
attention and cooperation are appreciated.

Please address your certification and any inquiries to:

Federal Communications Commission
Attention: Margaret Wood, Esq.
Room 65206 .

1919 M Street, N.W.

Washington, D.C, 20554

Telephone (202) 632-48%0

Sincerely,
Howard M. Wilchins
Deputy Chief, Enforcement Division

Enclosure

IN REFLY REFER TO:



Part 1 of Chapter I of Title 47 of the Code of Federal Regulations was
amended to read as follows:

A. Part 1 - Practlce and Procedure.

1. Section 1.,1414 is amended by revising paragraphs (a)(1) and (a)(2) and
adding new paragraphs (a)(3) and (e) to read as follows:

§1.1414 State certification.

{a) If the Commission does not receive certification from a state that:
(1) It regulates rates, terms and condicions for pole attachments;

(2) In so regulating such rates, terms and conditions, the state has the
authority to consider and does consider the interests of the subscribers
of cable television services as well as the interests of the consumers of
the utility services; and,

(3) It has issued and made effective rules and regulations implementing
the stata's regulatory authority over pole attachments (including a
specific methodology for such regulation which has been made publicly
available in the state), it will be rebuttably presumed that the state 1s
not regulating pole attachments. '

* * - * * *

(e) Notwithstanding any such certification, jurisdictioam will revert to
this Commission with respect to any individual matter, unless the state
takes final action on a complaint regarding such matter:

{1) within 180 days after the complaint is filed with the state, or

(2) _within the applicable periods prescribed for such final actien in
such tules and regulations of the state, if the prescribed period does not
extend beyond 360 days after the filing of such complaint.



